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GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in
existing enactments.

(English text signed by the President)
(Assented to 16 January 2017)

ACT

To amend the Higher Education Act, 1997, so as to provide for the insertion of new
definitions; to provide for the determination of transformation policy and
oversight mechanisms for the public higher education system; to provide for the
development of articulation and recognition of prior learning frameworks across
the education system; to provide for new institutional types; to provide for the
conversion of public higher education institutions; to provide for the powers of the
council of a public higher education institution to invest funds; to provide further
for the issuing of Ministerial directives; to provide for indemnification of an
independent assessor; to provide for the indemnification and termination of the
term of office of an administrator; to provide for different categories of registration
of private higher education institutions and the associated rights to extend the
power to award diplomas, certificates and confer degrees to private higher
education institutions; to provide for the withdrawal and revocation of qualifica-
tions by public or private higher education institutions; and to provide for matters
connected therewith.

E IT ENACTED by the Parliament of the Republic of South Africa,
as follows:—

Amendment of section 1 of Act 101 of 1997, as amended by section 1 of Act 44 of
1999, section 1 of Act 54 of 2000, section 1 of Act 63 of 2002, section 1 of Act 39 of
2008 and section 1 of Act 26 of 2010 5

1. Section 1 of the Higher Education Act, 1997 (Act No. 101 of 1997) (herein referred
to as the principal Act), is hereby amended—
(a) by the substitution for the definition of ‘““auditor” of the following definition:
“ ‘auditor’ means a person registered in terms of section 37 of the
Auditing Professions Act, 2005 (Act No. 26 of 2005);”; 10
(b) by the insertion after the definition of ‘“Department of Education” of the
following definition:
 ‘directive’ means the written communication from the Minister to the
council of a higher education institution or the council of a national
institute for higher education, as applicable, contemplated in section 15
42;”;

(c) Dby the deletion of the definition of “college”;
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(d) by the insertion after the definition of “college” of the following definitions:

* ‘Constitution’ means the Constitution of the Republic of South Africa,

1996;

‘convert’ means the process of conversion as contemplated in section

20(1) in terms of which an identified higher education institution or | 5

subdivision, faculty, school, department, section or component of a

public higher education institution or education institution becomes a

juristic or new juristic person, as the case may be, on a date specified by

the Minister in the notice contemplated in section 20(1);”;

(e) by the substitution for the definition of ‘““foreign juristic person” of the 10
following definition:

* “foreign juristic person’ means a person that—

(a) has the legal authority to provide higher education in its country of
origin;

(b) 1is registered or established as a juristic person in terms of a law of | 15
a foreign country; and

(c) 1is entitled to be registered as an external company in terms of
section 23 of the Companies Act, 2008 (Act No. 71 of 2008);’;

(f) Dby the deletion of the definition of “HEQF”’;

(g) by the insertion after the definition of “HEQF” of the following definition: 20
“ ‘HEQSF’ means the sub-framework for higher education as contem-
plated in section 7(d) of the National Qualifications Framework Act;”;

(h) by the substitution for the definition of “‘higher education” of the following

definition:
* ‘higher education’ means all learning programmes which must be 25
registered in accordance with the provisions of the National Qualifica-
tions Framework Act, 2008 (Act No. 67 of 2008), as a qualification or
part-qualification on the HEQSF, regardless of whether such
programmes are in fact registered or not on the sub-framework;”;

(i) Dby the insertion after the definition of “higher education” of the following 30

definition:
“ ‘higher education college’ means a higher education institution
providing higher education, but with a limited scope and range of
operations and which meets the criteria for recognition as a higher
education college as prescribed by the Minister under section 69(d) | 35
and—
(a) established, merged, converted, deemed to have been established or
declared as a public higher education college; or
(b) registered as a private higher education college,
in terms of this Act;”’; 40
(j) Dby the substitution for paragraph (a) of the definition of “higher education
institution™ of the following paragraph:
“(a) converted, merged, established or deemed to be established as a
public higher education institution under this Act; or”’;

(k) Dby the insertion after the definition of “‘incorporation of a subdivision” of the 45

following definition:
“ ‘independent assessor’ means the person appointed under section
44

(I) by the substitution for the definition of “local juristic person” of the following

definition: 50
“ ‘local juristic person’ means a person established as a juristic person
in South Africa in terms of the Companies Act, [1973 (Act No. 61 of
1973)] 2008 (Act No. 71 of 2008);”;

(m) by the insertion after the definition of “Minister” of the following definition:
 ‘national institute for higher education’ means any institute for 55
higher education established as a national institute for higher education
in terms of Chapter 6A;”;

(n) by the insertion after the definition of “organ of the state” of the following

definitions:
“‘PAJA’ means the Promotion of Administrative Justice Act, 2000 60
(Act No. 3 of 2000);”;
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(o) by the substitution for the definition of “public higher education institution”
of the following definition:
“ ‘public higher education institution’ means any higher education
institution that is established, deemed to be established, converted or
declared as a public higher education institution under this Act;”’; 5
(p) by the insertion after the definition of “private higher education” of the
following definition:
 ‘provide higher education’ means the performing of any or all of the
following functions—
(a) registering of students for higher education; 10
(b) taking responsibility for the provision and delivery of a higher
education curriculum;
(c) assessing a student’s performance in a higher education
programme; and
(d) conferring a higher education qualification.”; 15
(g) by the deletion of the definition of *“to provide higher education’;
(r) by the insertion after the definition of “registrar” of the following definition:
* ‘relative’ in relation to any person, means—
(a) the spouse or partner of that person;
(b) anybody related to that person or his or her spouse within the third | 20
degree of consanguinity or affinity; or
(c¢) any adoptive child within the first degree of consanguinity;”’;
(s) Dby the insertion after the definition of “‘senate” of the following definition:
““ ‘spouse’ means a person’s partner in a marriage—
(a) recognised as such in terms of the laws of the Republic or a foreign 25
country; or
(b) concluded in terms of religious rites;”;
(1) by the deletion of the definition of “technikon’;
(u) by the substitution for the definition of “‘university” of the following
definition: 30
* ‘university’ means a higher education institution providing higher
education and with a scope and range of operations, including
undergraduate and postgraduate higher education programmes, research
and community engagement, which meets the criteria for recognition as
a university as prescribed by the Minister under section 69(d) and— 35
(a) established, merged, converted, deemed to have been established or
declared as a public university; or
(b) registered as a private university, in terms of this Act;”’;

(v) by the insertion after the definition of “university” of the following definition:
 ‘university college’ means a higher education institution providing 40
higher education, but with a limited scope and range of operations and
which meets the criteria for recognition as a university college as
prescribed by the Minister under section 69(d) and—

(a) established, merged, converted, deemed to have been established or
declared as a public university college; or 45

(b) registered as a private university college,

in terms of this Act;”.

Substitution of section 2 of Act 101 of 1997
2. The following section is hereby substituted for section 2 of the principal Act:
“Application and interpretation 50

2. This Act—
(a) applies to higher education and related matters in the Republic; and
(b) prevails, subject to section 34 of the National Qualifications Frame-
work Act, over any provision of other legislation that regulates matters
referred to in paragraph (a) and that is materially inconsistent with the | 55
objects, or a specific provision, of this Act.”.
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Amendment of section 3 of Act 101 of 1997, as amended by section 2 of Act 54 of
2000

3. Section 3 of the principal Act is hereby amended by the substitution for subsection
(1) of the following subsection:

“(1) The Minister must, taking into consideration the provisions of the 5
Constitution and after consulting the CHE, determine policy on higher education,
which policy includes, but is not limited to—

(a) transformation goals and oversight mechanisms for these goals;

(b) articulation and recognition of prior learning frameworks across the education
system; and 10

(c) criteria for recognition as a university, university college, or higher education

college.”.

Amendment of section 7 of Act 101 of 1997, as amended by section 1 of Act 23 of
2001 and substituted by section 3 of Act 39 of 2008

4. Section 7 of the principal Act is hereby amended by the substitution for subsection 15
(2) of the following subsection:
“(2) The CHE is responsible for the implementation of the [HEQF] HEQSE.”.

Amendment of section 20 of Act 101 of 1997, as amended by section 4 of Act 23 of
2001 and section 3 of Act 63 of 2002

5. Section 20 of the principal Act is hereby amended— 20
(a) by the substitution for subsection (1) of the following subsection:

“(1) The Minister may, after consulting the CHE, by notice in the

Gazette and from money appropriated for this purpose by Parliament—
(a) establish a public university, public university college or a public
higher education college [technikon or college]; or 25
(b) with the concurrence of the council of a public higher education
institution, convert that institution, or a subdivision of that
institution, into a public university or a public university college.”;
(b) by the insertion after subsection (1) of the following subsection:

*“(2) The Minister may, after consultation with the CHE and with the 30
concurrence of the governance body of a private education institution, by
notice in the Gazette and from money appropriated for this purpose by
Parliament, declare an institution, or subdivision of an institution to be a
public university, public university college or public higher education
college.”; 35

(c) Dby the substitution for subsection (4) of the following subsection:

“(4) Every public higher education institution established, merged,
converted, deemed to have been established or declared as a public
higher education institution under this Act, is a juristic person.”’; and

(d) by the insertion of the following subsection after subsection (5): 40

“(5A) The Minister may, in the notice contemplated in subsection (1)
and with the concurrence of the council of another public higher
education institution, determine—

(a) certain functions which the newly established or converted public
higher education institution must perform under the supervision of | 45
the other public higher education institution; and

(b) the terms, conditions and period applicable to such supervision.”.
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Amendment of section 21 of Act 101 of 1997, as amended by section 5 of Act 23 of
2001 and section 4 of Act 63 of 2002

6. Section 21 of the principal Act is hereby amended—
(a) by the substitution in subsection (1) for paragraphs (a) and () of the following
paragraphs, respectively: 5

“(a) a university, [technikon] university college or higher education
college; or

(b) an incorporated subdivision of a university, [technikon] university
college or higher education college.”’; and

(b) by the substitution in subsection (2) for paragraphs (a), (b) and (c) of the 10
following paragraphs, respectively:

“(a) the date on which the education institution becomes a university,
[technikon] university college or higher education college or a
subdivision of a university, [technikon] university college or higher
education college, as the case may be; 15

(b) the name of the university, [technikon] university college or higher
education college; and

(c) the physical location and the official address of the university,
[technikon] university college or higher education college.”.

Amendment of section 23 of Act 101 of 1997, as amended by section 5 of Act 23 of 20
2001 and section 6 of Act 63 of 2002

7. Section 23 of the principal Act is hereby amended by the substitution for subsection
(2) of the following subsection:
““(2) Before making a decision under subsection (1), the Minister must—

(a) give written notice to the councils of the public higher education institutions | 25
concerned of the intention to merge the institutions and the reasons for the
intended merger;

(b) publish a notice giving the reasons for the intended merger in one or more
newspapers circulating in the area in which the public higher education
institutions concerned are situated; 30

(c) give the councils of the public higher education institutions concerned and any
other interested persons an opportunity to make representations within at least
90 days of the date of the notice referred to in paragraph (b); and

(d) consider the representations contemplated in paragraph (c).”.

Amendment of section 27 of Act 101 of 1997, as amended by section 8 of Act 23 of 35
2001, section 7 of Act 63 of 2002, section 1 of Act 21 of 2011 and sections 5A and 5B
of Act 23 of 2012

8. Section 27 of the principal Act is hereby amended—
(a) by the substitution for subsection (2) of the following subsection:
“(2) Subject to the policy determined by the Minister as contemplated 40
in section 3, the council, with the concurrence of the senate, must—
(a) determine the language policy of [a] the public higher education
institution [and must]concerned;
(b) publish the policy; and
(c) make [it] the policy available on request.”. 45
(b) by the substitution for subsection (3) of the following subsection:
“(3) The council, after consultation with the students’ representative
council, must provide for and establish a suitable structure to advise on
the policy for student support services within the public higher education
institution.”; 50
(c) by the substitution for subsection (5B) of the following subsection:
“(5B) Any person who has been a member of a council of a public
higher education institution—
(a) under circumstances contemplated in sections [49A(4)(a)]
49B(1)(a) and 49E; and 55
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(b) [who is implicated] against whom an independent assessor has
made an adverse finding in the report [of the independent
assessor] contemplated in section 47(1)(b),

[is] shall not be eligible for appointment, election, re-appointment or

re-election as a member of a council of [a] any public higher education 5

institution;”’;

(d) by the substitution in subsection (7) for the words preceding paragraph (a) of
the following words:
“A member of a council or a member of a committee of a council or a
person with delegated functions in terms of section 68(2)—""; 10
(e) Dby the substitution in subsection (7) for paragraphs (b) and (c) of the following
paragraphs, respectively:

““(b) must participate in the deliberations of the council or the committee
of the council, or exercise any delegated function in the best
interests of the public higher education institution concerned; 15

(c¢) must before he or she assumes office, and annually for as long as he
or she continues to hold such office, declare any business,
commercial or financial activities undertaken for financial gain that
may raise a conflict or a possible conflict of interest with the public
higher education institution concerned;”; 20

(f) Dby the substitution in subsection (7)(e) for subparagraphs (ii) and (iii) of the
following subparagraphs, respectively:
“(i1) may not have a direct or indirect financial, personal, or other interest
in any matter to be discussed at a meeting, or in regard to which he
or she is to make a decision in terms of a delegated function, and 25
which entails or may entail a conflict or possible conflict of interest
with the public higher education institution concerned;
(iii) must, before the meeting of the council or the committee concerned
and in writing, inform the chairperson of that meeting of [that] the
existence of a conflict or possible conflict of interest.”; 30
(g) by the substitution for subsection (7A) of the following subsection:

“(7A) Any person may, in writing, inform the chairperson of a
meeting of the council or a committee of the council concerned, before
[the] that meeting, of a conflict or possible conflict of interest of a
member of the council or of a committee of the council with the public 35
higher education institution concerned of which such person may be
aware.”’;

(h) by the substitution for subsection (7C) of the following subsection:

“(7C) [A] In the event that any member of a committee of the council
or any employee, with delegated functions in terms of section 68(2), has 40
a conflict or possible conflict of interest as contemplated in this section in
respect of a matter to be considered, the committee or the employee
concerned may not take part in any consideration or a decision on [a] the
matter [considered by it if any member of the committee has a conflict
of interest contemplated in this section] but must refer the matter for 45
decision by council, having noted the member’s or the employee’s
interest in the matter;”’;

(i) Dby the substitution in subsection (7E) for paragraph (a) of the following
paragraph:

“(a) having regard to the provisions of [sections 27(9) and (7A) to (7D)] 50
subsections (7A) to (7D), (9) and section 34 and after consultation
with the institutional forum, adopt a code of conduct to which all the
members of the council, all the members of committees of the
council and all other persons who exercise functions of the council
in terms of delegated authority must subscribe in writing;”; and 55

(j) by the substitution for subsection (9) of the following subsection:

“(9) If a council resigns as contemplated in subsection (8) a new
council must be constituted in terms of the institutional statute of the
public higher education institution concerned by the administrator
appointed in accordance with section 49G within a period of six months 60
following the administrator’s appointment.”.
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Amendment of section 31 of Act 101 of 1997, as amended by section 11 of Act 23 of
2001 and section 8 of Act 63 of 2002

9. Section 31 of the principal Act is hereby amended by the insertion after subsection
(1) of the following subsection:
“(1A) The council must— 5
(a) consider the advice given by the institutional forum; and
(b) provide written reasons if the advice is not accepted.”.

Amendment of section 34 of Act 101 of 1997, as amended by section 2 of Act 21 of
2011

10. Section 34 of the principal Act is hereby amended— 10
(a) by the substitution for subsection (2) of the following subsection:
“(2) Notwithstanding subsection (1) the principal, any vice-principal
and the academic employees of the public higher education institution
must be appointed by the council after consultation with the senate;”;
(b) by the substitution in subsection (4) for paragraph (a) of the following 15
paragraph:
“(a) (i) before he or she assumes office; and
(ii)) whenever a new interest arises,
declare any business, commercial or financial activities undertaken
for financial or other gain that may raise a conflict or a possible 20
conflict of interest with the public higher education institution
concerned; and”’;
(c) by the substitution in subsection (5) for the words preceding paragraph (a) of
the following words:
“An employee may not conduct business directly or indirectly with the 25
public higher education institution at which he or she is employed that
entails or may entail a conflict of interest with the public higher
education institution unless the council of such public higher education

institution is of the opinion, and takes a decision, that—""; and
(d) by the substitution for subsections (6) and (7) of the following subsections, 30
respectively:

“(6) An employee may not on behalf of [that] the public higher
education institution concerned contract with himself or herself or his or
her relative or any entity in which [he or she] the employee or any
relative has a direct or indirect financial [or], personal, fiduciary or other 35
interest.

(7) Contracting referred to in subsection (6) relates to conduct that is
aimed at receiving any direct or indirect financial, personal, fiduciary or
other gain that does not form part of the employment relationship
contemplated in subsection (1).”. 40

Repeal of sections 38A to 380 of Act 101 of 1997
11. Sections 38A to 380 of the principal Act are hereby repealed.

Amendment of section 39 of Act 101 of 1997, as amended by section 4 of Act 55 of
1999

12. Section 39 of the principal Act is hereby amended by the insertion after subsection 45
(3) of the following subsections:
“(3A) If the council of a public higher education institution fails to comply with
any—

(a) provision of this Act under which an allocation from money appropriated by

Parliament is paid to the institution; or 50

(b) condition subject to which any such allocation is paid to such institution, the

Minister may in writing request such council to comply with the provision or
condition within a specified period.

(3B) If such council thereafter fails to comply with the provision or condition

within the specified period as contemplated in subsection (3A), the Minister— 55
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(a) may withhold payment of any commensurate portion of any allocation
appropriated by Parliament in respect of the public higher education
institution concerned; and

(b) must in writing inform the council concerned of his decision.

(3C) Before acting under subsection (3B), the Minister must— 5

(a) give notice in writing to the council of the public higher education institution
concerned of the intention so to act;

(b) give such council a reasonable opportunity to make representations; and

(c) consider such representations.

(3D) The Minister must table a report in Parliament, regarding any action taken | 10
under subsection (3B), within a period of 30 days of the action.”.

Amendment of section 41 of Act 101 of 1997, as amended by section 5 of Act 54 of
2000 and substituted by section 10 of Act 63 of 2002

13. Section 41 of the principal Act is hereby amended—
(a) by the substitution for the heading of the following heading: 15
“Records to be kept, external audit and information to be furnished
by council”’;
(b) by the substitution in subsection (1) for paragraph (b) of the following
paragraph:
“(b) in respect of the public higher education institution concerned as a 20
whole—

(i) ensure the implementation of an external audit in accor-
dance with accepted audit principles and standards on an
annual basis; and

(ii) keep complete accounting records of all assets, liabilities, 25
income and expenses and any other financial transactions
[of the public higher education institution as a whole, of
its substructures and of other bodies operating under its
auspices];”’; and

(c) by the substitution for subsection (2) of the following subsection: 30
“(2) The council of a public higher education institution must[, in
respect of the preceding year and] by a date and in the manner
prescribed by the Minister, provide the Minister with such information,
in such format, as the Minister [prescribes] may prescribe.”.

Insertion of heading in Act 101 of 1997 35
14. The following heading is inserted after section 41 of the principal Act:
“CHAPTER 6

MINISTERIAL INTERVENTIONS IN HIGHER EDUCATION
INSTITUTIONS”.

Repeal of section 41A of Act 101 of 1997 40
15. Section 41A of the principal Act is hereby repealed.
Substitution of section 42 of Act 101 of 1997
16. The following section is hereby substituted for section 42 of the principal Act:
“Ministerial directive
42. (1) The Minister may issue a directive to the council of a public 45
higher education institution if the Minister, after having complied with the
provisions of subsection (3), has reasonable grounds to believe that the
Council or the management of that public higher education institution—
(a) 1is involved in financial impropriety or the public higher education

institution is being otherwise mismanaged; 50
(b) 1is unable to perform its functions effectively;
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(c) has acted in an unfair, discriminatory or wrongful manner towards a
person to whom it owes a duty under this Act or any other law;

(d) has failed to comply with any law;

(e) has failed to comply with any directive given by the Minister in terms
of section 39; or 5

(f) has obstructed the Minister or a person authorised by the Minister in
performing a function in terms of this Act.

(2) A directive contemplated in subsection (1) must state—

(a) the nature and extent of the deficiency;

(b) the negative impact of the deficiency on the institution and or higher | 10
education in an open and democratic society;

(c) the steps which should be taken to remedy the situation;

(d) areasonable period within which the steps contemplated in subpara-
graph (c) or any other steps contemplated by the higher education
institution and approved by the Minister, must be taken; and 15

(e) the manner in which the council of the public higher education
institution concerned must provide written information to the Minister
in respect of compliance with the directive.

(3) Before making a decision under subsection (1), the Minister must—
(a) give notice to the council of the intention to issue a directive; 20
(b) provide the council with the reasons for the intended directive;

(c) give the council a reasonable opportunity to make representations; and

(d) consider the representations contemplated in paragraph (c).

(4) In the event that the Minister has reasonable grounds to believe that
the council of the public higher education institution concerned has failed to | 25
comply with the directive contemplated in this section within the stated
period, or the steps taken, fail to remedy the deficiency within a reasonable
period of time, the Minister may, depending on the circumstances—

(a) appoint an independent assessor in accordance with section 44; or

(b) appoint an administrator in accordance with section 49B; or 30

(c) take any other appropriate action allowed by this Act or any other
law.”.

Deletion of the heading of Act 101 of 1997

17. The heading “CHAPTER 6 INDEPENDENT ASSESSOR” after section 42 of
the principal Act is hereby deleted. 35

Amendment of section 44 of Act 101 of 1997

18. Section 44 of the principal Act is hereby amended—
(a) by the substitution in subsection (1) for the words preceding paragraph (a) of
the following words:

“[The] Notwithstanding any other provision of this Act, the Minister 40
may, from the independent assessment panel contemplated in section 43,
appoint an assessor who is independent in relation to the public higher
education institution concerned, to conduct an investigation at the public
higher education institution—"’;

(b) by the insertion after subsection (1) of the following subsection: 45

“(1A) The Minister must publish a notice on the appointment of the
independent assessor contemplated in subsection (1) in the Gazette as
soon as possible.”; and

(c) by the substitution for subsection (2) of the following subsection:

*“(2) The council of the public higher education institution, employees 50
and students of the public higher education institution concerned and any
person affected by the investigation must, subject to relevant legal
provisions and practice, assist and co-operate with the independent
assessor in the performance of his or her functions in [terms of]
accordance with section 47.”. 55
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Substitution of section 45 of Act 101 of 1997
19. The following section is hereby substituted for section 45 of the principal Act:
“Cases where independent assessor may be appointed

45. [An] The Minister may appoint an independent assessor [may be
appointed] under section 44 if— 5
(a) the council of a public higher education institution requests [the] such

appointment in writing; [or]
(b) (i) circumstances arise at a public higher education institution
that—
[()](aa) involve financial or other maladministration of a 10
serious nature; or
[(ii)](bb) seriously undermine the effective functioning of the
public higher education institution[; or]; and
[(c)1(ii)) the council of the public higher education institution has failed
to resolve such circumstances; [and] 15
(c) the circumstances contemplated in section 42(4) arise; and
(d) the appointment is in the best interest of the public higher education
institution concerned and in the interests of higher education in an
open and democratic society.”.

Amendment of section 45A of Act 101 of 1997, as inserted by section 9 of Act 23 of 20
2012

20. Section 45A of the principal Act is hereby amended—
(a) by the substitution for subsections (1) and (2) of the following subsections,
respectively:
“(1) (a) The independent assessor has the power on receipt of a 25
complaint or an allegation or on the ground of information that has come
to his or her knowledge and which [points] amounts to conduct such as
referred to in section 45, to conduct an investigation for the purpose of

determining—
(i) the merits of the complaint, allegation or information; and 30

(i) the manner in which the matter concerned should be dealt with.

(b) The format and the procedure to be followed in conducting any
investigation [shall] must be determined by the independent assessor
with due regard to the PAJA, substantive fairness and the circumstances
of the case. 35

(c) The independent assessor may direct that any category of persons
or all persons whose presence is not desirable [shall] may not be present
at any proceedings pertaining to any investigation or part thereof:
Provided that in the event that the rights, interests or potential interests of
a person so excluded may be affected by such proceedings, all |40
information related to such excluded person obtained during the
proceedings concerned must be made available in writing to him or her
within a period not exceeding 14 calendar days after such proceedings in
order to enable him or her to make written representations to the assessor
if he or she so wishes. 45

(2) Notwithstanding anything to the contrary contained in any law, no
person may disclose to any other person the contents of any document in
the possession of the independent assessor or the record of any evidence
given to the independent assessor during an investigation, unless
the independent assessor determines otherwise: Provided that such 50
document or evidence must be made available—

(a) for purposes of, or during, proceedings before a court, tribunal or
forum; and

(b) to a person, or his or her union representative or legal representa-
tive, in the event that the rights, interests or potential interests of that | 55
person may be affected by such document or evidence.”;
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(b) by the substitution for subsections (4) and (5) of the following subsections,
respectively:

“(4) (a) For the purposes of conducting an investigation the
independent assessor may in writing direct any member of the council,
employee, student or service provider of the higher education institution 5
or any other person or representative of an entity with a business or other
relationship with the institution to submit an affidavit or affirmed
declaration or to appear before him or her to—

(i) give evidence; or [to]
(ii) produce any document— 10
(aa) in his or her possession; or
(bb) wunder his or her control,
which has a bearing on the matter being investigated, and may [examine]
interview such person.

(b) The independent assessor or any person contemplated in section 48 15
and duly authorised thereto by the independent assessor may request an
explanation from any person whom he or she reasonably suspects of
having information which has a bearing on a matter being, or to be,
investigated.

(5) A [direction] directive referred to in subsection (4) must contain 20
particulars of the matter in connection with which the person concerned
is required to appear before the independent assessor and [shall] must be
signed by the independent assessor and served on the person either by

[a]:
(a) registered [letter sent through the post] mail; or 25
(b) [delivered] delivery executed by a person contemplated in

section 48,
to the concerned person’s last known address as registered with the
public higher education institution.”’; and
(c) by the substitution for subsections (7) to (9) of the following subsections, 30
respectively:

“(7) The independent assessor or any person contemplated in section
48—

(a) must be appointed as a commissioner of oaths in accordance with
the relevant Justices of the Peace and Commissioners of Oaths Act, | 35
1963 (Act No. 16 of 1963), prior to administering an oath to, or
accepting an affirmation from; and

(b) may administer an oath to, or accept an affirmation from, any [such]
person contemplated in subsection (6).

(8) (a) If it appears to the independent assessor during the course of an 40
investigation that any person is [being] implicated in the matter being
investigated and that—

(1) such implication may be to the detriment of that person; or

(ii) [that] an adverse finding pertaining to that person may result, the
independent assessor must give such a person notice of the detri- 45
mental implication or possible adverse finding, as the case may be,
and provide such person with all the relevant documentation and
evidence affecting the rights, interests or potential interests of such
person obtained during the investigations conducted by the inde-
pendent assessor and afford such person [or the council an] the 50
opportunity to respond in connection therewith, in [any] a manner
that [may be] is expedient under the circumstances.

(b) If such implication forms part of the evidence submitted to the
independent assessor during the proceedings contemplated in section
45A(1)(c) or during an appearance in terms of the provisions of 55
subsection (4), such person must be afforded [an] the opportunity to be
heard in connection therewith by way of giving evidence.

(9) The independent assessor [may] must allow a legal representative
or a representative from a trade union of which a person is a member to
assist the person contemplated in subsection (1)(c), (2), (4) or (8) [, in 60
accordance with section 3 (5) of the Promotion of Administrative
Justice Act, 2000 (Act 3 of 2000)].”.
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Substitution of section 45B of Act 101 of 1997
21. The following section is hereby substituted for section 45B of the principal Act:
“Entering upon premises by independent assessor

45B. The independent assessor [shall be] is competent to enter, or to
authorise another person contemplated in section 48 to enter, any building 5
or premises of the public higher education institution under investigation in
terms of section 45 and to make such investigation or assessment as he or
she may deem necessary, and to copy any documents on those premises
which in his or her opinion have a bearing on the investigation and to hand
a signed inventory of such copied documents to the person or persons to 10
whom the custody of the documents is entrusted.”.

Amendment of section 47 of Act 101 of 1997, as amended by section 3 of Act 21 of
2011 and substituted by section 10 of Act 23 of 2012

22. Section 47 of the principal Act is hereby amended—
(a) by the substitution in subsection (1) for paragraph (c) of the following 15
paragraph:
“(c) suggest in the report appropriate measures and provide the reasons
why the measures are needed.”;
(b) by the insertion of the following subsection after subsection (1):
“(1A) The Minister may, on good cause shown, at the request of the 20
independent assessor extend the period in subsection (1).”; and
(c) by the substitution for subsection (2) of the following subsection:
“(2) The Minister must [as soon as practicable] within 90 days of
receiving the report referred to in subsection (1), provide a copy of the
report [referred to in subsection (1)] to the council concerned, table the 25
report before the National Assembly and publish such report in the
Gazette.” .

Substitution of section 49 of Act 101 of 1997
23. The following section is hereby substituted for section 49 of the principal Act:

“Remuneration and allowances of independent assessor 30

49. The Minister, with the [concurrence] written approval of the
Minister of Finance, may determine the remuneration and allowances to be
paid to an independent assessor and any other person appointed under
section 48.”.

Substitution of section 49A of Act 101 of 1997 35
24. The following section is hereby substituted for section 49A of the principal Act:
“Indemnification of independent assessor

49A. The Minister shall be liable for any loss or damage suffered by
another person, which arose from an act or omission of an independent
assessor as a claim against the State and may not recover such loss from the | 40
independent assessor, provided that the independent assessor shall forfeit
this cover if he or she, with regard to the act or omission, is liable in law and
guilty of the following acts:
(a) Intentionally exceeded his or her powers;
(b) made use of alcohol or drugs; 45
(c¢) did not act in the course and scope of his or her terms of reference;
(d) acted recklessly or intentionally;
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(e) without prior consultation with the State Attorney, made an admission
that was detrimental to the best interest of higher education; or
(f) failed to comply with or ignored standing instructions, of which he or
she was aware of or could reasonably have been aware of, which led
to the loss, damage or reason for the claim, excluding damage arising | 5
from the use of a vehicle for official purposes; and
(g) 1in the case of a loss, damage or claim arising from the use of a vehicle
for official purposes, the independent assessor—
(i) used the vehicle without authorisation;
(i) did not possess a valid driver’s licence or other appropriate | 10
licence;
(iii) did not use the vehicle in the interest of higher education;
(iv) allowed unauthorised persons to handle the vehicle; or
(v) deviated materially from the official journey or route without
prior authorisation.”. 15

Amendment of section 49B of Act 101 of 1997, as inserted by section 11 of Act 23 of
2012

25. Section 49B of the principal Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:

“(1) Notwithstanding any other provision of this Act, the Minister 20
may [after consultation with the council of a public higher education
institution, if practicable,] appoint a person as administrator [to take
over the management, governance and administration of the public
higher education institution and to perform the functions of the
public higher education institution], if any of the following circum- 25
stances occur:

(a) An audit of the financial records of a public higher education
institution or the report by an independent assessor or any other
report or information reveals financial or other maladministration of
a serious nature or serious undermining of the effective functioning 30
of the public higher education institution;

(b) [any other circumstances arising that reveal financial or other
maladministration of a serious nature or the serious undermin-
ing of the effective functioning of the public higher education
institution; or] the circumstances contemplated in section 42(4) 35
arise;

(c) the council of the public higher education institution requests such
appointment; or

(d) if the council of the public higher education institution is deemed to
have resigned as contemplated in section 27(8).”’; 40

(b) by the insertion after subsection (1) of the following subsection:

“(1A) The Minister must, before making an appointment under
subsection (1) on the grounds listed in section (1)(a) or (b)—

(a) give written notice that complies with section 42(3) to the council of
the higher education institution concerned of his or her intention to | 45
make such an appointment;

(b) provide the council of the higher education institution concerned
with the reasons for the appointment;

(c) give the council of the higher education institution a reasonable
opportunity to make written representations; and 50

(d) consider the representations contemplated in paragraph (c);”; and

(c) by the substitution for subsection (2) of the following subsection:

“(2) The Minister may only act in terms of subsection (1)(a) or (b) if
he or she has reason to believe that the appointment of an administrator
is in the best interest of the public higher education institution concerned 55
and of higher education in an open and democratic society.”.




Reproduced by Sabinet Online in terms of Government Printer’s Copyright Authority No. 10505 dated 02 February 1998

28 No. 40548 GOVERNMENT GAZETTE, 17 January 2017
Act No. 9 0f 2016 Higher Education Amendment Act, 2016

28
Insertion of section 49BA in Act 101 of 1997
26. The following section is hereby inserted in the principal Act after section 49B:
“Publication of appointment of administrator

49BA. The Minister must, when appointing an administrator as

contemplated in section 49B or 49G, by notice in the Gazette publish— 5

(a) the name of the public higher education institution concerned;

(b) the name, address and other contact details of the administrator so
appointed;

(c) the period of appointment as contemplated in section 49B(3)(a) or
49G; 10

(d) the period of extension as contemplated in section 49B(3)(b) or 49G,
as the case may be and if applicable; and

(e) any other information that the Minister may deem necessary.”.

Substitution of section 49D of Act 101 of 1997
27. The following section is hereby substituted for section 49D of the principal Act: 15
“Remuneration and allowances of administrator

49D. (1) The Minister, in consultation with the Minister of Finance, must
determine the remuneration and allowances to be paid to—
(a) the administrator appointed in accordance with section 49B or 49G;
and 20
(b) any other person appointed in accordance with section 49C.
(2) All costs associated with the appointment of—
(a) an administrator appointed in accordance with section 49B or 49G;
and
(b) any other person contemplated in subsection (1)(b), 25
are for the account of the public higher education institution concerned.”.

Insertion of sections 49F to 49J in Act 101 of 1997
28. The following sections are hereby inserted in the principal Act after section 49E:
“Role, powers, functions and duties of administrator

49F. (1) The administrator appointed in accordance with section 49B 30
must, subject to the provisions of section 49G—

(a) take over the role, powers, functions and duties of the council
concerned;

(b) carry out the role, exercise the powers, perform the functions and
execute the duties of the council concerned to the extent that such role, | 35
powers, functions and duties relate to governance;

(c) take over and execute the management of the public higher education
institution concerned;

(d) identify and initiate processes and initiatives that restore proper
governance and management; and 40

(e) ensure that a new council for the higher education institution
concerned is appointed and constituted in accordance with the
institutional statute as soon as is practicable.

(2) The Minister may, depending on the circumstances—

(a) confine the mandate of the administrator to the role, powers, functions | 45
and duties related to the governance of the higher education institution
concerned only; and

(b) determine the mandate of the administrator to include specific tasks
related to the circumstances justifying the appointment.
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(3) Subject to this Act, the institutional statute and the rules of the higher
education institution concerned, employees and students of the higher
education institution concerned must comply with instructions given by the
administrator.

Appointment of administrator on resignation of council 5

49G. (1) In the event that a council is deemed to have resigned as
contemplated in section 27(8), the Minister must appoint a person for a
period not exceeding six months as an administrator on behalf of the public
higher education institution concerned to—
(a) take over the role, powers, functions and duties of the council; 10
(b) carry out the role, exercise the powers, perform the functions and
execute the duties of the council to the extent that such role, powers,
functions and duties relate to governance; and
(c) ensure that a new council is constituted in accordance with the
institutional statutes of the institution concerned within a period not | 15
exceeding six months subsequent to his or her appointment.
(2) For the purposes of subsection (1), section 49C applies with the
changes required by the context.

Termination of term of office of administrator

49H. (1) The term of office of an administrator is terminated in the event 20
of—

(a) the constitution of the council of the higher education institution in
accordance with the institutional statute of the higher education
institution concerned,;

(b) the expiry of term of appointment; 25

(c) death or incapacity;

(d) resignation; or

(e) removal from office by the Minister.

(2) The decision contemplated in subsection (1)(e) must be taken with

due observance of the provisions of PAJA. 30

(3) The Minister may in instances where the term of office of an

administrator is terminated in accordance with subsection (1)(b) to (e)

appoint a new administrator after consultation with the principal of the

higher education institution concerned for the remainder of the term of

office of the previous incumbent. 35

(4) Sections 49BA, 49D, 49F and 49G apply with the changes required

by the context to an appointment made as contemplated in subsection (3).

Directive to council appointed by administrator

491. (1) The Minister, after taking into account the report of the
administrator, may— 40
(a) after the term of office of an administrator is terminated as

contemplated in section 49H(1)(a);
(b) within the term of office of the first council of the higher education
institution concerned appointed by the administrator; and
(c) after consultation with that council, 45
issue a directive to the council to take such action as specified by the
Minister in the event that the Minister has reasonable grounds to believe
that certain matters related to the effective and efficient functioning of the
institution and the execution of its mandate require specific or continued
attention of the council and the management. 50

(2) The provisions of section 42(4) apply with the changes required by
the context in instances of non-compliance by the council with the directive
contemplated in subsection (1).
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Indemnification of administrator

49]. Section 49A, with the changes required by the context, applies to an
Administrator appointed in terms of section 49B or 49G.”.

Insertion of Chapter 6A in Act 101 of 1997

29. The following heading and sections are hereby inserted after section 49J in the 5
principal Act.

“CHAPTER 6A
NATIONAL INSTITUTES FOR HIGHER EDUCATION
Establishment of national institute for higher education

49K. (1) The Minister may, after consultation with the CHE and the 10
public higher education institutions affected by the establishment, establish
a national institute for higher education as a juristic person with a specific
scope of application.

(2) The Minister must prescribe particulars of the establishment of the
national institute for higher education, its board and its specific scope of | 15
application by notice in the Gazette.

Functions of national institute for higher education

49L. (1) The functions of a national institute for higher education relate
to its specific scope of application and may include one or more of the

following— 20

(a) to provide services to higher education within its specific scope of
application;

(b) toadvance learning within its specific scope or application by ensuring
collaboration and co-ordination of the work of higher education
institutions and other national institutes for higher education; and 25

(c) to advise the Minister on matters relating to its specific scope of
application, or to higher education generally.

(2) Subject to subsection (1) and the provisions of section 49K, the

Minister must prescribe the functions of each national institute for higher

education by notice in the Gazette. 30

Governance, composition of board and committees

49M. (1) A national institute of higher education is governed by a board.

(2) The board of a national institute for higher education consists of—
(a) a chairperson; and
(b) mnot more than 10 ordinary members. 35

(3) The majority of members contemplated in subsection (1) must have
specific knowledge and experience in—

(a) higher education generally; and
(b) the scope of application of the specific institute established in terms of
section 49K(1), specifically. 40

(4) The board may co-opt persons to the board, for a period not exceeding
the term of office of the board and these co-opted persons have no voting
rights.

(5) The chairperson and members contemplated in subsection (2) are
appointed by the Minister from nominations received in the manner | 45
prescribed for that national institute for higher education and must, as far as
is practically possible, be representative of the higher education institutions
affected by the establishment of the specific national institute.
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(6) The board—
(a) must establish—
(i) an executive committee;
(ii) an audit and risk committee;
(iii) a human resources and remuneration committee; and 5
(iv) any other committee prescribed by the Minister; and
(b) may establish any other committee.
(7) Th